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Introduction 

Since the inception of the Universal Declaration of Human Rights, impressive 
developments have taken place in the promotion and protection of human rights in the 
Western Hemisphere. Elections have taken place in 34 out of the 35 independent States 
in the hemisphere. 2 The rejection of dictatorship has led to growing legitimacy for 
systems of governance that respect and rely on the free will of the people. 
Disappearances, summary executions, and other forms of brut al repression, which were 
State policies in the past, have dramatically decreased.3 

Serious problems remain, however. These phenomena, compounded by world-wide 
economic problems, have fuelled growing societal ten sion and dissatisfaction, resulting 
in a more pessimistic outlook for democratic expansion in the region.4 While elections 
are a conditio sine qua non for democratic rule and for the realization of political rights, 
democracy and human rights require many more fundamental and expansive changes in 
society. Democratic change demands a rich civil society; an independent, fair and 
modem judiciary; law-abiding and professional law enforcement agencies; freedom of 
the press; and assurances that no person is above the law, regardless of economic, social 
or political status. Political scientist Guillermo O'Donnell describes the shallowness of 
these 'democratic societies' by calling them 'delegative societies' . 5 In a hemisphere 
where a high proportion of women are victims of domestic violence, indigenous 
populations face serious violations of their rights, millions of children live on the streets, 
and poverty is widespread, democracy must also embody a dynamic process of 

This artic1e is an updated version of remarks at the American Society of International Law conference, 
'The Future of the Inter-American System for the Promotion and Protection of Human Rights', held 
on 3 April 1998, and later published in: American Society of International Law, Proceedings of the 
92nd Annual Meeting: The Challenge of Non-State Actors, Washington D.C.: American Society of 
International Law (ASIL), 1998, p. 186-192. 
See Thomas M. Franck, 'The Emerging Right to Democratic Governance', American Journalof 
International Law, Vol. 86, No. I, 1992, p. 46. 
On the decrease in the number of dictatorships and disappearances, see Claudio Grossman, 
'Disappearancesin Honduras: The Need for Direct Victim Representationin Human Rights Litigation', 
Hastings International and Comparative Law Review, Vol. 15, No. 3, 1992, p. 363. 
Former dictator Hugo Banzer Suarez was elected President of Bolivia in 1997. In 1992, Hugo Chavez 
led a coup attempt in Venezuela and was elected President in 1998. In Paraguay, former General Lino 
Oviedo, who was accused of leading an attempted coup in 1996, presently enjoys widespread 
popularity. 
See Guillermo O'Donnell, 'Delegative Democracy', Journalof Democracy, Vol. 5, No. 1, January 
1994, p. 55. O'Donnell raises the notion that in adopting democracy, Latin America has developed 
its own version, whereupon any semblance to a representative democracy stops at the election booth. 
The victorious President's accountabilityis rarely, if ever, questioned by other branches of govenunent 
- such as the court and the legislature - an institutionalized system so central to the characteristic of 
a representative democracy. 

193 



THE INTER-AMERICAN SYSTEM AND THE NEW HEMISPHERIC REALITY 

expanding fundamental values which ensures that every person counts. A closer look at 
reality shows societies in transition as they struggle to overcome the direct inheritance 
of dictatorship, which has produced deep-rooted authoritarian structures and traditions, 
together with abysmal poverty for many. 

The reality of this transitional struggle must be taken into account if there is to be 
a debate on the future of the Inter-American system of human rights, the combination 
of substantive norms, mechanisms and organs that protect human rights in the 
hemisphere. 6 Accordingly, this article will define how the system operates within 
a framework that encompasses a complex reality of change and democratic transition. 
While we must recognize that rights apply equally to all, a system that covers industrial 
societies as weil as developing countries requires flexibility to cope with human rights 
demands coming from widely different realities. We must also recognize that the 
'distance' between Canada and Ecuador is not wider than that between Barbados and 
Haiti.7 Finally, in this article I will discuss the role supervisory organs play in the 
protection ofrights, the system's accomplishments thus far, and the course ofits future. 

Coping with Hemispheric Human Rights Issues 

In the framework of the Western Hemisphere and its reality of progress and challenge, 
it seems that the first challenge to the Inter-American system ofhuman rights protection 
is to avoid authoritarian regressions and to react promptly to situations that threaten to 
destroy democratic achievements. The second challenge is the expansion of rights and 
freedoms. 8 

To meet these two challenges, the Inter-American system utilizes various approaches. 
For example, regression - particularly general breakdowns and situations of mass and 
gross violations of human rights - is addressed by the Inter-American Commission on 
Human Rights through visits in loco followed by the publication of country reports. 
Moreover, the Commission reports these types of violations in Chapter V of its Annual 
Report to the General Assembly of the Organization of American States (OAS). 

The system ofInter-American protection ofhuman rights consists basically ofhuman rights norms laid 
out in the OAS Charter (OEAlSer.G/CP/INF.3964/96 rev. I, 6 October 1997), the American 
Declaration ofthe Rights and Duties of Man (OEAlSer.L.VIII.92 doc. 31 rev. 3, at 17, 1996), and the 
American Convention on Human Rights (Pact of San José) (OEAlSer.L. VIII. 92 doc. 31 rev. 3, at 25, 
1996), together with corresponding supervisory organs: the Inter-American Commission on Human 
Rights and the Inter-American Court of Human Rights, as weil as the system's politicalorgans, 
consisting of the Permanent Council and the General Assembly of the Organization of American 
States. 
The disparity betweeneconomic and political situations, ho wever, cannotjustify denial ofthe existence 
of an Inter-American system. Rights are universal, even if the specific challenges to any given society 
differ. What this disparity calls for is a degree of flexibility that would allow for different approaches 
to different situations, for example, visits in loco to address mass and gross violations ofhuman rights, 
and the case system approach to address specific, individual violations. 
The twin goals of avoiding regression and promoting democratic expansion are at a certain level 
indistinguishable. Their identification in the system as two conceptual categories is intended to provide 
an operational tooI. To illustrate, consider the question: Is ensuring progress in improving prison 
conditions avoidance of the deterioration of human rights, or democratic expansion? 
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A visit to a particular State by the Commission is the result of a State's formal 
invitation, either as a result of a request by the OAS political organs, the State's own 
initiative, or the Commission's own directive. The visit itself is a high-visibility event 
geared toward mobilization of public opinion. The Commission's representatives go 
anywhere they deern necessary, often followed by members of the news media. 
Commission representatives are received at the highest governmental levels and meet 
with non-governmental organizations and key individual actors (for example, labour and 
business leaders, joumalists and writers).9 The Commission visits and the follow-up 
reports create powerful incentives for States to consider the international implications 
of their human rights policies. In loco visits and country reports, therefore, significantly 
contribute to the Commission's work in dealing with gross and mass violations ofrights. 
However, as the democratization process in the region continues to unfold, it is expected 
that these visits, if continued, will have different objectives, such as investigating 
individu al cases or categories of rights. 10 

The Commission also opens cases either on its own initiative or as a result of 
petitions by individuals who claim that their rights under the American Convention 11 

or the American Declaration '2 have been violated. However, the impact of the 'case 
approach' in situations of mass and gross violations is more limited than the impact of 
visits in loco. When thousands of cases of disappearances are reported, for example, 
there is a breakdown of the mIe of law of such enormous proportions that it is crucial 
to mobilize public opinion, as weIl as the OAS, as soon as possible. For this purpose, 
and as part of the effort to utilize the Commission's already strained resources 
efficiently, the vi sits in loco are preferred to opening thousands of cases and going 
through all of the Commission's procedural requirements for each case. In dealing with 
human rights violations other than mass and gross violations, the case approach is 
undoubtedly a powerful mechanism, both in avoiding regressions and expanding rights. 
Moreover, individual violations could be handled more properly through the procedural 
steps that characterize the case system. The case system's approach is particularly 
effective because it performs a preventive role and serves an early-waming function: 

Meeting with the latter groups is particularly beneficial because of the mutual exchange that takes 
place; the Commission 's contacts with non-governmental organizations enhance their legitimacy and, 
in turn, the meetings are a valuable source of information for the Commission. 

10 Categories of rights have included issues such as freedom of information, women's rights, freedom 
of the press, and issues concerning refugees. 

11 The signa tory States to the American Convent ion on Human Rights are Argentina, Barbados, Bolivia, 
Brazil, Chile, Colombia, Costa Rica, Dominica, the Dominican Republic, Ecuador, El Salva dor, 
Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, 
Suriname, Trinidad and Tobago, Uruguay, and Venezuela. 

12 The American Declaration of the Rights and Duties of Man, op.cit. (note 6) was adopted in 1948. 
Member States of the OAS that have not ratified the American Convention on Human Rights, have 
an obligation to promo te human rights protected by the American Declaration. The OAS Member 
States are Antigua and Barbados, Argentina, The Bahamas (Commonwealth of), Barbados, Belize, 
Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica (Commonwealth of), the 
Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, 
Mexico, Nicaragua, Panama, Paraguay, Peru, St. Kitts and Nevis, Saint Lucia, Saint Vincent and the 
Grenadines, Suriname, Trinidad and Tobago, the United States, Uruguay, and Venezuela. 
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a single violation could be the first indication of the beginning of a process that, if 
allowed to proceed, will result in regression back to an authoritarian structure. 
Furthermore, the case system is also an important mechanism for achieving democratic 
expansion by articulating regional human rights standards, which are often more 
protective than domestic interpretations. 

The Commission is the first organ involved in a particular case, and in many cases 
the only one. Petitions are handled through different phases: registration, admissibility, 
determination of the facts, friendly settlements and reports.13 The Commission is the 
only organ that deals with petitions if a State has not ratified the American Convention 
or has not accepted the Inter-American Court's compulsory jurisdiction - and only 
seventeen have l4 

- or if the Commission decides not to refer the case to the Court. In 
these situations - if a State did not follow its recommendation - the Commission adopts 
a new report providing the State with another opportunity for compliance. 15 At the end 
of the given time period for implementation of its recommendations, the Commission 
decides wh ether or not to publish its report. 16 

If a case is taken to the Court, the Commission changes its role, in accordance with 
the American Convention, from that of a judge to that of a plaintiff, and seeks to obtain 
confirmation by the Court of its findings of fact and leg al conclusions. Once a case has 
been brought to the Court, the Commission appoints the original petitioners as its 
advisers. In this capacity, the advisers work with the Commission to make pleadings, 
examine witnesses and present proof. The Court will hear a petitioner's views directly 
during the phase of reparation.17 

The Commission has appointed rapporteurs or working groups to address human 
rights issues that have a 'collective component', such as women's rights, indigenous 
populations, migrant workers, prison conditions and, most recently, freedom of 
expression. In October, the Commission named Argentine attomey Santiago A. Canton 

13 Articles 48-51 (Section 4) of the American Convention on Human Rights establish the procedure to 
be used by the Commission. See Section 4, Basic Documents Pertaining to Human Rights in the Inter
American System, OEAlSer.L.VIII.92 doc. 31 rev. 3, at p. 42-44 (1996). 

14 They are Argentina, Bolivia, Chile, Colombia, Costa Rica, Ecuador, EI Salvador, Guatemala, 
Honduras, Nicaragua, Panama, Paraguay, Peru, Suriname, Trinidad and Tobago, Uruguay, and 
Venezuela. 

IS Article 50 of the American Convention on Human Rights establishes the procedure followed when a 
State does not follow the Commission 's recommendations. See Article 50, Basic Documents Pertaining 
to Human Rights in the Inter-AmericanSystem, OEAlSer.L.VIII.92 doc. 31 rev. 3, at p. 43-44 (1996). 

16 Publication might occur in the Annual Report of the Commission to the General Assembly or in 
a separate publication. The General Assembly of the OAS, the politica I organ to which the reports are 
sent, has thus far neither agreed to discuss the issue of compliance, nor taken proper action concerning 
States' failure to implement recommendations of the Commission Reports. As aresuIt, the system's 
only sancti on is the negative publicity attending a report's publication with a finding of State 
responsibility by an authoritative organ such as the Commission. 

17 Because the Commission must act in the role of judge and plaintiff, the Court should provide 
petitioners with full autonomy when a case comes before the court, allowing the petitioners to present 
their views before the Court without a need for Commission approval. Doing so would also prevent 
the misguided perception by States that the Commission, as an independent judge, sides with the 
petitioner at the Court level. 
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as Special Rapporteur for Freedom of Expression. The position was created in response 
to the growing nurnber of serious violations of freedom of the pre ss in OAS Member 
States. The Commission's purpose in taking the above actions is to bring disturbing 
situations to the attention of the hemispheric community, to adopt general 
recommendations or to propose adoption of declarations or treaties. In a hemisphere 
wh ere numero us countries adhere to the civil law tradition, these initiatives are 
sometimes seen as a way to adopt a 'civil law approach' to the expansion of rights or 
to avoid their deterioration. In addition to the work of the Commission, the Court has 
issued advisory opinions on points of law and human rights treaties in the Americas. The 
advisory opinions advance human rights interpretations and give guidance to organs and 
States as to the scope of human rights norms. 

Looking to the Future in Light of the System Experience 

The existence of international norms establishing rights and procedures has provided 
intellectual, legal and ethical arnmunition against dictatorial regimes. The development 
of the case system was part of the struggle against dictatorships, as many resorted to its 
rights and procedures to denounce authoritarian rule and keep democratic ideals alive. 
Country reports and visits in loco, the most important mechanisms of the system, then 
performed a role similar to that of truth commissions at the regional level, by producing 
authoritative accounts ofviolations. For countries who se repressive Govemments allowed 
visits in loco, the vi sits signalled an awareness on the part of these Govemments that 
they needed to improve their human rights records. For countries who se Govemments 
did not all ow vi sits in loco, opportunities for additional pressure on the regime were 
created. 

The movement from dictatorship to democracy during the 1980s - a dynamic to 
which fhe existence of the case system contributed - also required a shift in the priorities 
of the system. The case approach began to acquire critical importance as the proper 
mechanism for handling alleged individualized human rights violations, instead of the 
'wholesale approach' that characterized the vi sits in loco. IS 

In 1996, the Commission started an ambitious process of re-structuring the case 
system and enhancing its efficiency. Toward that purpose, it revitalized the issuance of 
provisional measures and requests for precautionary measures to the Court (in urgent 
cases), established the registration of petitions, introduced the requirement of 
a declaration of adrnissibility for new cases, revised its system of hearings (for example, 
by creating chambers that report to the plenary body), enhanced its investigative capacity 
by using vi sits in loco to gather evidence for cases before the Commission, established 

18 In the 19905, the Inter-American Commission on Human Rights began to dedicate most of its 
resources to the case system, revising and streamlining its procedures and strengthening the quality 
of its decision5. The reason for the shift to the case system was that the region has undergone 
a drama tic politica\ transfonnation over the past decade, in which a\most aH governments are e\ected 
democraticaHyand there is widespread support for human rights norms. In such a c\imate, there is 
little need for visits in loco, which are generaHy more effective in addressing conditions of mass and 
gross vio\ations of human rights. 
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the requirement of a phase of friendly settlement in each case, modified its regulations 
to protect confidentiality when required by the Convention, presented guidelines to bring 
cases to the Court, and continued its practice of appointing petitioners' counsel as legal 
advisers before the Court. This process of change is still proceeding. The Commission 
has announced a review of its regulations to strengthen its procedures further. 

As aresult ofthe Commission's emphasis on cases, numerous lives have been saved 
by precautionary and provisional measures. Friendly settlement procedures in cases 
involving Argentina, Colombia, Guatemala, Paraguay and Venezuela resulted in new 
legislation, collective or individual reparations, and a rich body of jurisprudence. The 
Commission's legitimacy has been enhanced by vi sits in loco to Brazil, Canada, the 
Dominican Republic and Mexico, and by case-related visits to Argentina, Brazil, the 
Dominican Republic, Mexico and Paraguay, which have resulted in further development 
of the Commission's investigative abilities. 

As new cases were brought to the Court, the emphasis of the Court's work shifted 
from issuing advisory opinions to deciding contentious cases that raise issues of State 
responsibility and reparations. The Commission has brought 30 cases to the Court and 
presented dozens of requests for provisional measures in urgent cases. Costa Rica 
submitted one case to the Court, not contested. In addition, there have been 16 requests 
for advisory opinions; one is still pending. 

Both the Court and the Commission are developing important contributions to 
jurisprudence that are increasingly taken into account at the domestic level by national 
courts. This development inc\udes interpretations of due process, reasonable length of 
detention, the concepts of torture and inhumane or degrading treatment, the illegality of 
amnesty laws, rape as a form of torture, the concept of disappearances, the scope of the 
obligation by States to secure the enjoyment of rights, the direct applicability of some 
of the Convention's norms, the requirement of exhaustion of local remedies, burden of 
proof, standard of proof, admissibility of evidence, and the procedure for interpretation 
of human rights treaties. Further developments are expected through ongoing efforts to 
systematize the jurisprudence of the Court and the Commission. 19 

Currently, the most significant such systematization effort is the Inter-American 
Human Rights Digest Project of the Center for Human Rights and Humanitarian Law 
at the Washington College of Law, American University. Since 1996, those involved 
with the project have worked to compile a two-volume catalogue of the case-Iaw of the 
Inter-American Commission and the Inter-American Court of Human Rights. The report 
contains excerpts of decisions, reports and resolutions of these bodies, indexed and 
analyzed according to the terms of the American Convention on Human Rights and the 
American Declaration of the Rights and Duties of Man. Both Spanish and English 
versions of the report are available. In addition, an Inter-American Human Rights 
Database is being developed, which will ultimately contain complete texts of the case
law as well as general, specific and thematic reports, all in an electronic format that is 
accessible through Internet. 

19 The Inter-American Human Rights Digest, a publication funded by the Dutch Government and issued 
by American University, has been instrumentaI in disseminating information on current deve\opments 
in international human rights law and closely monitors and reports on activities of the Commission. 
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The current process of priority shifting by the organs, with its emphasis on cases and 
strengthening of jurisprudence, faces serious challenges, however. Compliance with the 
Commission's reports is, for lack of a better word, uncertain. This uncertainty is 
compounded by the attitude of the political organs of the OAS, as stated above, which 
so far do not debate - let alone take action on - cases of failure to comply with reports 
and decisions of the Commission and the Court in individu al cases. 20 Change has not 
been easy, as intense diplomatic activity has been deployed against it. For example, the 
Commission's decision to prioritize the case system required, in its view, different 
leadership and, accordingly, selection of a new Executive Secretary in 1995. 
Considerable time and energy had to be devoted by the Commission to defeating 
attempts by a group of opposing States to thwart its legitimate action. 21 

Often, insufficient knowledge of the system is a reason for mobilization against the 
system. At times, the mere opening of a case is se en as an unfriendly and threatening 
act. Human rights violations are understood by some to be practiced solely by dictators, 
and hence a petition filed against a democratic Government is sometimes misinterpreted. 

Underfunding and understaffing are also among the problems besetting both the 
Commission and the Court. The Commission's permanent staff - only twelve lawyers -
covers a hemisphere inhabited by 900 million individuals. With limited resources, the 
Commission and the Court have only two or three meetings per year, making it 
impossible to give adequate treatment to each case. 22 Moreover, the Commission is not 
able to select its own staff; consequently, the Commission cannot guarantee the highest 
level of professionalism in the administration of its docket. Finally, because the system 
is under constant threat of 'reform', its possibilities of mobilizing support against mass 
and gross violations or ensuring enforcement are reduced, since the system itself is 
'being reviewed' and its legitimacy questioned. 

The system also faces the formidable challenge of reacting to direct forms of 
regression. In May 1998, the Government of Trinidad and Tobago announced its 

20 While the Court's decisions have generally been implemented, the OAS General Assembly has 
repeatedly failed to discuss them, let alone take action. In one case, Manfredo Angel Velásquez 
Rodriguez v. Honduras, full compliance with the Court's order did not take place for almost six years. 
See Velásquez Rodriguez case, Compensatory Damages(Artic1e 63(1) American Convention on Human 
Rights), Judgment of 21 July 1989, Inter-Am. Ct. H.R. (Ser. C) No. 2 (1990). See also Annual Report 
of the lnter-American Court of Human Rights 1996, OAS/Ser.L/V/I1I.35 Doe. 4, 3 February 1997, 
Appendix XXVII, c10sing the case because full compliance had been attained. 

2 1 This and other reform initiatives by the Comrnission have, ho wever, been successful thanks to a 
reliable group of State friends of the system, whose existence is owed to the process of 
democratization existing in the hemisphere. 

22 Since mass and gross violations of human rights continue to occur, the Comrnission cannot focus 
exclusively on the case system. For purposes of efficiency, the Comrnission needs to devote part of 
its resources in dealing with these violations in the most efficient way, namely: visits in loco, country 
reports, and Chapter V reports in the Annual Report to the General Assembly. Because the 
Comrnission is the only authoritative organ at the regional level that can undertake these critica I 
functions, and the only organ that has the credibility to carry them out, it would be a serious loss to 
human rights if it did not continue to perform these functions. Proposals to transfer these functions 
to other organs, such as a proposal to create a Hemispheric High Comrnission on Human Rights in 
the region, are not advisable since another organ competing for very limited resources is unnecessary. 
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intention to withdraw as a party to the American Convention of Human Rights. Trinidad 
and Tobago, one of 24 signatories to the Convention and one of only 17 States which 
has accepted the Inter-American Court's compulsory jurisdiction, can now deny its 
citizens the protection of the fundamental rights guaranteed under the treaty. There is 
concern among human rights organizations that the decision was made in order to 
facilitate implementation of the death penalty, the use of which is expressly prohibited 
in the Convention. 23 

The Commission and the Court can in deed do their work better, as can OAS political 
organs - the Permanent Council and the General Assembly. Should the Commission 
deciare admissibility in all cases? Are there ways to further guarantee transparency and 
fulfilment of due process requirements? Can the Commission and the Court be even 
more coherent and rigorous? Can they be more efficient? Should petitioners act 
independently in cases before the Court? Does the system always choose the best judges 
and commissioners? How does the system guarantee that the poor, the weak and the 
eJderly have access to it? Should OAS political bodies develop mechanisms to ensure 
compliance with the decisions of the Commission and the Court? 

Most of these questions, if not all, are faced both by domestic and international 
judicial and semi-judicial organs everywhere. Some of them are addressed through 
a process of trial and error by the organs themselves, and by the normal process of 
criticism that characterizes strong civil societies. State compliance and the role of the 
OAS politicalorgans willlikely increase as democracy further develops. The dark legacy 
of dictatorship and complex transit ion al situations and cases will give way to new and 
serious issues which, instead of being the result of State policies, will arise from the 
norm al process of the broadening of democracy. Currently, however, what the system 
needs urgently, dramatically, and without delay, are resources to at least double the 
number of lawyers serving with the Commission and the Court, and to allow those 
organs to function more regularly at this stage, and perhaps on a permanent basis in the 
future. In addition, the system needs to be able to hire a specialist in generating external 
funding sources. Monies donated by Member States in addition to their quotas are 
deposited in Voluntary Funds and used for general expenses and special projects, but 
without other outside contributions, the system cannot expand the scope of its work. 

As this discussion of the system illustrates, supervisory organs are adapting to a new 
and complex reality in which the old and the new are mixed together as they push 
forward a valuable agenda of enhanced protection. It also shows that these supervisory 
organs are not alone. Initiatives to thwart their agenda have been defeated by 
a combination of States and an increasingly vocal civil society, within the context of the 
democratic developments in the region. This bodes weil for the future. However, if the 
system is to contribute more significantly to the effort to secure justice, avoid regression 
and promote rights expansion, it should now be given the means it requires. 

23 On the other hand, both Mexico and Brazil declared their acceptance of the Court ' s compulsory 
jurisdiction on 1 December 1998. 
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